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STATEMENT OF JURISDICTION TC \l "1"

Amicus, Coalition of Mental Health Professionals, adopts Plaintiffs/Appellees’ Statement of Jurisdiction. 

STATEMENT OF ISSUES TC \l "1"

Amicus, the Coalition, adopts Plaintiffs/Appellees’ Statement of Issues.

STATEMENT OF THE CASE TC \l "1"

Amicus, the Coalition, adopts Plaintiffs/Appellees’ Statement of the case. 

CONSENT OF THE PARTIES TC \l "1"

This amicus brief is filed with the consent of the parties. 

INTEREST OF AMICI TC \l "1"

This case presents the narrow but important question of whether the Attorney General of the United States has the authority to take an action that will render Oregon’s twice-passed Death with Dignity Act (“ODWDA” or the “Act”) ineffective.  Under this Act, certain terminally ill patients who are Oregon residents may request, and if they meet all criteria, receive, medication that will hasten their death and allow them to maintain their mental and emotional dignity in their last days.  The Department of Justice (“DOJ”), however, asserts that the Controlled Substances Act (the “CSA”) permits the federal government to prevent physicians from assisting patients’ exercise of their rights under the ODWDA because the medications are not allegedly being prescribed for a “legitimate medical purpose.”  DOJ argues that patient utilization of the ODWDA is a threat to public health.  DOJ’s argument is based, in part, on the erroneous notion that patients choosing to exercise their rights under the ODWDA must be suffering from impaired judgment.  This argument nevertheless presumes that mental health issues are an important part of the present case; therefore, the views of mental health professionals such as amici and the weight of research on mental health issues are highly relevant.  


The Coalition urges affirmance of the District Court’s decision, and submits that consideration of the question before the Court involves the related issues of the ability to assess: (i) whether adequate diagnostic tools exist to determine the absence or presence of mental capacity and/or impaired judgment, and (ii) whether a terminally ill patient who makes a request under the ODWDA can be capable of making a reasoned decision based on judgment, that is unimpaired by a psychiatric or psychological disorder.  Amici who submit this brief are an ad hoc group of individual social workers and psychologists and related professional groups working as academicians, private practitioners, agency clinicians, administrators, and consultants (the “Coalition”).  These mental health professionals have relevant training and experience that makes it appropriate for them to offer their views on terminally ill patients’ decision-making capacity in the context of this case.   


All individual Coalition members have extensive experience providing psychotherapy, often to persons who are terminally ill, and/or strong records of research and writing on end-of-life decision-making, depression, grief, or suicide.  As mental health professionals, they help patients explore, ameliorate, and/or cope with issues regarding the patient's quality of life.  The Coalition submits, however, that supporting the provision of such services to individuals considering hastening death does not signify supporting the hastening of death itself.  In fact, it has been argued that organizations comprised of professionals who provide services to clients should not take any position that explicitly argues for or against “assisted suicide,” 
 but should instead focus on the ways the group’s members can help people improve their quality of life and make the best decisions possible given their individual and particular circumstances.
  A list of Coalition members is attached to this brief as Appendix A.


Organizational members of the Coalition are:  Washington State Psychological Association (“WSPA”).  A non-profit professional association of approximately 900 doctoral-level psychologists and other related mental health practitioners, the WSPA’s mission is to support, promote and advance the science and practice of psychology in the public interest.  Many WSPA members work with clients who are considering end-of-life decisions and assist terminally ill patients and their families with their problems on a regular basis.  WSPA members routinely assess the mental capacity, the possibility of impaired judgment, and the presence of clinical depression among many clients, including those who are terminally ill and those contemplating suicide.  The WSPA filed an amicus curiae brief with the U.S. Supreme Court in the two “assisted suicide” cases.
  The WSPA’s briefs in those cases focused on the roles mental health professionals could play in situations involving “assisted suicide” (rather than arguing that it should be a constitutional right), because the mental capacity of terminally ill individuals can be reliably assessed – the same reasons why it has signed on to the present Brief.


Oregon Psychological Association (“OPA”).  OPA is a non-profit professional association of approximately 670 doctoral-level psychologists and other related mental health practitioners. The OPA does not argue in support of the ODWDA itself, which is a legal question beyond the scope of this brief.  Instead it joins this Brief to underscore the scientific support for determining competence, impaired judgment, and clinical depression for patients who are terminally ill and for the subgroup of patients who may contemplate using the ODWDA.  Many OPA members work with clients who are considering end-of-life decisions and assist terminally ill patients and their families with their problems on a regular basis.  OPA members routinely assess the mental capacity, the possibility of impaired judgment, and the presence of clinical depression among many clients, including those who are terminally ill and those contemplating suicide.  By reason of the skills, training, and experience of its members, OPA can provide meaningful insight into the mental capacity of terminally ill patients and into the  diagnostic and evaluative resources available to verify such capacity.  


Oregon Chapter, National Association of Social Workers.  This is a professional association with approximately 1,700 members in Oregon, affiliated with the National Association of Social Workers (“NASW”).  Most members have advanced degrees (at least master’s level) in social work.  Oregon Chapter NASW members are involved in hospice care and end of life decisions for their clients, including decisions related to ODWDA.  The national association has adopted a strong policy statement in favor of client self-determination in end of life decisions, which is binding upon and supported by the Oregon Chapter. As advocates and counselors for their clients, Oregon Chapter NASW members have interest and expertise in issues concerning end of life decisions, including the mental status of terminally ill patients.


Clinical Social Work Federation (“CSWF”).  A non-profit professional organization of approximately 7000 members, the CSWF membership is comprised of licensed or certified clinical social workers with MSW, or PhD./DSW degrees.  Members of the CSWF provide mental health services for the diagnosis, treatment and prevention of mental, behavioral and emotional disorders.  Members work in a variety of settings including those that service terminally ill individuals and their families and those contemplating end of life decision making for other reasons.  Clinical social workers have the ability to determine mental capacity, impaired judgment, and executive functioning; and to diagnose clinical depression.  While the administration of controlled substances is a legal question, and a medical issue, and not written in the scope of training of the clinical social worker, the CSWF does not adhere to the belief that either terminal illness or clinical depression prevents an individual from making informed decisions.  

Amici offer the following observations to assist the Court in ruling on the important questions presented in this case.

SUMMARY OF ARGUMENT TC \l "1"

The ODWDA was approved by the voters of Oregon to allow an opportunity for terminally ill patients to end their lives with dignity and respect.  The DOJ assertion that the CSA permits the federal government to deprive the citizens of Oregon from exercising its rights under the ODWDA because such law presents a risk to the public health is seriously flawed.  The DOJ’s argument is based, in part, on the erroneous idea that patients choosing to exercise such rights must be suffering from impaired judgment.  However, not all terminally ill patients are mentally impaired and it is possible for some terminally ill patients to make a reasoned decision that is not a product of depression or psychiatric illness to hasten their death and end their lives with dignity. 

ARGUMENT TC \l "1"
I. ADEQUATE DIAGNOSTIC TOOLS AND PROTOCOLS ARE AVAILABLE TO ASSESS THE MENTAL CAPACITY OF A TERMINALLY ILL PATIENT WHO DESIRES TO HASTEN DEATH
A. Qualified Personnel Have Adequate Diagnostic Tools to Evaluate Whether a Patient has the Mental Capacity to Exercise Their Rights Under the ODWDA.

In order to receive medication under the ODWDA, a

terminally ill Oregon resident must follow a specific and detailed procedure and must be deemed “capable” by the attending physician and a consulting physician, or, if a referral is made by one of those physicians for further mental health evaluation, a licensed psychologist or psychiatrist.  The Act clearly provides that any patient wishing to exercise their rights under the Act must demonstrate the requisite capacity and sets forth how this is to be shown.  O.R.S. 127.805 § 2.01; 127.820 at § 3.02; 127.800 at § 1.01 (3).  If there is any question about the patient’s capacity to request medication under the ODWDA, because the patient may be suffering from impaired judgment, the statute explicitly requires that a licensed psychologist or psychiatrist be consulted, and prohibits any medication from being prescribed until a determination regarding the presence or absence of impaired judgment is made.  O.R.S. 127.805 § 2.01.  The statute itself builds in a first-level safeguard to ensure that if there is a question about mental capacity being impaired by psychological or psychiatric disorder, no medication shall be given until an assessment is performed by a licensed psychologist or psychiatrist.
  


Thus, the question which must be answered is whether the attending or consulting physician or, if a referral is made, the mental health professional who becomes involved, is in a position to determine whether the patient has impaired judgment which would disqualify them from use of the ODWDA.  The Coalition respectfully submits that the weight of scientific and medical research supports the conclusion that adequate diagnostic tools exist for mental health professionals to assess the mental capacity of a terminally ill patient.  Detailed protocols are available for evaluating a patient’s capacity and potentially impaired judgment, including guidance specifically for use with the ODWDA.
  Such protocols and tools allow trained and qualified professionals to assess the accuracy of the patient's understanding of his or her medical condition, including the prognosis and treatment alternatives; review the quality of the patient's deliberative process; identify the presence of major depression or another psychological condition; and, therefore, evaluate the soundness of the patient’s decision.
  


Mental health professionals who have the requisite training, experience, and direct contact with an individual patient are in a position to make such an evaluation and assess whether a patient has the capacity to make a reasoned end-of-life decision.
  Such evaluations are typical and common in the practice of mental health professionals.
  Indeed, “psychiatrists and other physicians [as well as psychologists, social workers, and other qualified mental health professionals] have been successfully conducting such evaluations for years when persons request discontinuation of life sustaining treatment.”
  Moreover, such assessments commonly arise in a variety of legal contexts, from competence to stand trial to competence to make a valid will.
  In deciding the legal issue of “competence” in these contexts, courts have inevitably relied upon the training, experience, and expert judgment of qualified mental health professionals to assess a given individual's capacity to make reasoned decisions.
  

Although the particular legal standard of competence varies depending upon the rights and interests at stake in a given context,
 there is no dispute that such standard may appropriately be set at a high level for assessing decision-making capacity in the end-of-life context.
  The mental health literature suggests that one appropriate standard for determining capability would require that a terminally ill patient be able to:

(a)
understand and remember information relevant to an end-of-life decision;

(b)
appreciate the consequences of the decision;

(c)
indicate a clearly held and consistent underlying set of values that provide some guidance in making the decision; and

(d)
communicate the decision and explain the process used for making it.


Using these criteria, a mental health professional evaluating decision-making capacity would examine a patient's “chain of reasoning,” and would seek to determine whether the patient can “indicate the major factors in his decisions and the importance assigned to them.”
  This occurs multiple times under the Act, which requires that a patient, among other things, make “an oral request and a written request, and reiterate the oral request to his or her attending physician no less than fifteen (15) days after making the initial oral request” (O.R.S. 127.850 § 3.08, O.R.S. 127.840 § 3.08), and be given an opportunity to rescind the request (O.R.S. 127.845 § 3.07).  


Thus, the diagnostic tools for an effective evaluation exist, and qualified professionals are able to use them to make this evaluation regarding a terminally ill patient’s mental capacity.  The expertise of and tools available to physicians and mental health professionals work cohesively with the safeguards incorporated into the ODWDA to allow those terminally ill patients who possess unimpaired judgment to exercise their rights and maintain their dignity throughout their lives.

B. Oregon’s Actual Experiences Establish that Mental Capacity Evaluations are Occurring And Not All Requests for Medication Are Being Approved And/Or Used.

Oregon’s actual experience with ODWDA demonstrates that capacity evaluations are being performed, and that not all requests for medication are approved, and of those approved, not all are ultimately used.
  In a survey of Oregon physicians who had experience with the ODWDA, responses indicate that 165 people had requested medication under the Act from these physicians during the first two years the law was in effect.
  Of these 165, only 29 (18%) actually received a prescription, and of these 29, only 17 individuals used it.
 


The survey also demonstrates that physicians are making determinations of ineligibility based on impaired judgment – they are not just freely writing prescriptions to every patient who asks for it.  Physicians reported that 17% of the individuals requesting medication had “a mental disorder such as depression which impaired his/her judgment.”  None of those patients were given a prescription under the Act.  The results of the study led the authors to conclude that “[the] data simply do not support the hypothesis that among patients eligible for assistance with suicide under the [ODWDA], vulnerable groups, including mentally ill patients, request assistance with suicide disproportionately or receive lethal prescriptions in place of palliative care.”
   


ODWDA creates a system in which only adults who are capable of making a reasoned judgment about their desire to make a request under the Act and the consequences thereof are eligible for the option provided thereunder, and those with impaired judgment may be determined and screened from receiving the requested medication.   

II. A TERMINALLY ILL PATIENT CAN BE CAPABLE OF MAKING A REASONED DECISION TO HASTEN DEATH


Defendants’ argument regarding an alleged threat to public health rests upon an erroneous comparison of hastened death under the ODWDA to “suicide” and an erroneous assumption that a terminally ill patient’s decision to hasten death must be the result of a mental disorder which impairs judgment.  

A. End-of-Life Decisions by Terminally Ill Patients Are Not Equivalent to Suicide by Depressed Individuals.


Using a model of suicide as the proxy for a desire to hasten death is extremely problematic, given the assumption of irrationality due to mental illness in instances of suicide.  Even those who oppose “assisted suicide” acknowledge that a blanket statement cannot be made about people who may want to hasten death when they are dying of a terminal illness.
 

End-of-life decisions by terminally ill patients are much more analogous to the thoughtful decision to decline life-sustaining measures than they are to what is commonly termed “suicide,” which is a self-destructive act often related to feelings of worthlessness.  A working group of the American Psychological Association stated that: “It is important to remember that the reasoning on which a terminally ill person (whose judgments are not impaired by mental disorders) bases a decision to end his or her life is fundamentally different from the reasoning a clinically depressed person uses to justify suicide.”
  In contrast to suicide, refusal of life-sustaining treatment by terminally ill patients is often seen as an affirmation of their dignity in a fully lived life, a concept that many states, including Oregon, have already recognized as worthy of legal recognition.
     

Thus, medical and scientific research have found that many individuals facing certain death, along with the possibility of physical pain and loss of dignity – which are not factors for those who choose to commit suicide in response to emotional and mental distress – may desire to hasten death free from judgment impaired by depression or other mental disorder.  The comparison to “suicide” is simply inapposite. 

B. Many Terminally Ill Patients Are Not Clinically “Depressed.”


The weight of medical and mental health research and experience indicates that terminally ill people who have a desire for death in general, or, more particularly, who wish to hasten death through use of the ODWDA, are not incapable of making healthcare decisions, suffering from impaired judgment, or experiencing major depression.
  In fact, research and experience demonstrates that a personal sense of autonomy, control, and dignity are typically the most influential reasons why terminally ill people in general want to hasten death
 and why terminally ill Oregonians want to use the ODWDA.
  Based on their experience with many individuals who have died of terminal illnesses, and upon the scientific and medical research available, the Coalition strongly opposes the assertion that a terminally ill patient’s desire to hasten death necessarily involves depression or other mental disorder.

Indeed, medical and scientific studies confirm that unlike with suicide, many terminally ill patients can and do make “rational” decisions, free of depressive or other mental disorder, regarding whether or not to hasten death.  For example,
  in one study, only 31 of 159 terminally ill patients who had an interest in “physician-assisted suicide” or euthanasia were considered to be depressed; only 2 of 11 patients who had discussed euthanasia or “physician-assisted suicide,” collected medication for “assisted suicide,” or had caregivers discuss euthanasia with physicians had “depressive symptoms.”
  In one survey of 39 HIV-positive individuals, researchers concluded that more than two-thirds had rationally contemplated ending their life and that the desire to hasten death was not directly related to clinical depression as measured by the Beck Depression Inventory (the most widely used rapid screening test for the presence of major depression).
  
Depression is a distinct and serious disorder that can be identified and diagnosed.
  The American Psychiatric Association’s Diagnostic and Statistical Manual of Mental Disorders lists nine criteria for identifying a Major Depressive Episode.
  Under the diagnostic model, five of these criteria -- one of which must be either depressed mood or loss of interest or pleasure -- must manifest during any single two-week period.  If fewer than five criteria are present, or they do not occur within this time frame, then “depression,” as a psychological disorder, is not present.
 

Scientific and medical research establish that it is not appropriate to assume that any decision to hasten death must be motivated by depression or other mood disorders.  Indeed, in a variety of studies of terminally ill patients, a majority of those studies found that less than half of the terminally ill patients studied could be diagnosed with major depression.
  At the very least, a large group of individuals who might medically qualify under the ODWDA were not suffering from judgment impaired by depression.  Moreover, a recent study of hospice nurses and social workers in Oregon led the lead author to conclude that “the data do not support that depression is an important contributor in patients who received a lethal prescription.”
 


Thus, an assumption that all terminally ill patients are per se suffering from major depression is simply unsupportable and no blanket statements regarding their judgment can be properly made.

III. INVOLVEMENT OF MENTAL HEALTH PROFESSIONALS IN SITUATIONS INVOLVING END-OF-LIFE DECISION-MAKING, INCLUDING SERVING IN THE ROLE OUTLINED IN THE ODWDA, IS CONSIDERED TO BE APPROPRIATE


Because psychologists and psychiatrists are specified in the ODWDA as the professionals to whom the attending or consulting physician must refer a person if either of them has concerns about the possible presence of impaired judgment, the viewpoints of Oregon psychologists and psychiatrists concerning the ODWDA are important to consider.  A survey of Oregon psychiatrists found that two-thirds of the respondents “endorsed the view that a physician should be permitted, under some circumstances, to write a prescription for a medication whose sole purpose would be to allow a patient to end his or her life.”
  A more recent survey of Oregon psychologists found that 78% supported the enactment of the ODWDA and 91% supported both “rational” and physician-“assisted suicide” more generally.
  Thus, a significant percentage of psychologists and psychiatrists in Oregon believe that a decision by a terminally ill patient to hasten his or her own death may be carefully considered and fully rational.


In addition, Oregon mental health professionals believe that they can provide appropriate and effective services under the ODWDA and guidelines have been provided for their use in such situations.
  Similarly, several organizations representing mental health professionals have taken positions that support the involvement of their members in providing services to individuals who are making end-of-life decisions, including considering whether to request and receive medication such as is offered under the ODWDA; however, as noted at the beginning of this Brief, supporting involvement should not be necessarily interpreted as support for assisted suicide in general or the ODWDA in particular.  


In 1998, the American Psychological Association (“APA”) convened a Working Group on Assisted Suicide and End-of-Life Decisions which issued an extensive Report to the Board of Directors two years later.
  In 2001, the APA passed a resolution, which neither endorsed nor opposed “assisted suicide,” but stated that “psychologists have many areas of competence, including assessment, counseling, teaching, consultation, research, and advocacy skills that could potentially enlighten the discourse about “assisted suicide,” end-of-life treatment, and support for dying persons and their significant others.”


Similarly, in the American Counseling Association’s 2005 ACA Code of Ethics Draft, there is a new section entitled “End-of-Life Care for Terminally Ill Clients” that includes sections on Quality of Care; Counselor Competence, Choice, and Referral; and Confidentiality.
  Regarding competence, the organization stated, “Recognizing the personal, moral, and competence issues related to end-of-life decisions, counselors may choose to work or not work with terminally ill clients who wish to explore their end-of-life options….” Specifically related to assisted death, in the Confidentiality section, the draft code specifies that,  “Counselors who provide services to terminally ill individuals who are considering hastening their own deaths have the option of breaking or not breaking confidentiality, depending on the specific circumstances of the situation and after seeking consultation or supervision.”

It is clear that individual mental health professionals and several of their professional associations allow involvement in situations where clients are considering end-of-life issues, including “assisted suicide.”  A mental health professional can not only conduct an evaluation for capacity or impaired judgment to satisfy the letter of the law, but can also assist in identifying and ameliorating issues that are compromising the quality of life of the dying person and her or his loved ones.
  Professionals can, for example, help patients address issues such as pain, depression, dignity, tranquility, financial concerns, and the effectiveness or futility of available medical treatments; communicate with other health care providers, family members, social service providers, or others concerning the patient's needs, concerns, and preferences, to help ensure that the patient receives necessary support and that the treatment provided comports with the patient's wishes; and promote and monitor appropriate involvement by significant others in a patient's end-of-life decisions.  This position was endorsed by Supreme Court Justice Stevens in his concurrence for both Washington v. Glucksberg and Vacco v. Quill, when he wrote:

I agree that the State has a compelling interest in preventing persons from committing suicide because of depression, or coercion by third parties.  But the State's legitimate interest in preventing abuse does not apply to an individual who is not victimized by abuse, who is not suffering from depression, and who makes a rational and voluntary decision to seek assistance in dying.  Although, as the New York Task Force report discusses, diagnosing depression and other mental illness is not always easy, mental health workers and other professionals expert in working with dying patients can help patients cope with depression and pain, and help patients assess their options.


Thus, although the Coalition does not take a position here on either the general issue of “physician-assisted suicide” or the more particular issue of the legitimacy of prescribing controlled substances under the ODWDA, its members strongly believe the Court will gain substantial benefit by taking into account the substantial literature and experience set forth herein, as elsewhere, which demonstrates that the desire for death is not necessarily pathological.  Moreover, the literature establishes that if there is impaired judgment or lack of capacity, these individuals or symptoms can be detected and interventions can be implemented.

CONCLUSION TC \l "1"

The Coalition respectfully submits that the DOJ’s reasoning for how the ODWDA’s implementation leads to a threat to public health is flawed and misinformed.  Many terminally ill patients are capable adults who are able to make a decision regarding use of the ODWDA free from impaired judgment, and that adequate diagnostic tools are available for use in screening out those individuals who are not capable of making such a judgment.  

Respectfully submitted,
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New York, NY
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